TRUSTS AND TAX:
THE BEGINNING OF THE END?
Over the last few years trusts have increasingly come under
pressure - mostly due to the perception that there are many
tax loopholes to take advantage of.
We have seen in recent Budget speeches as well as tax law
changes that National Treasury is looking to close these
loopholes and therefore trusts have lost most of their tax
advantages. We will explore some of the tax loopholes closed
over the last few years as well as potential legislation that
will further close tax loopholes.
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POPULAR REASONS FOR USING TRUSTS
Although tax advantages is undoubtedly one of the reasons
that has made trusts popular in the past, it is not the only
one. Generally trusts have been set up for the following 3
reasons:
1.

Protection from creditors
One of the benefits of transferring an asset into a trust
is to protect that asset from creditors as the asset is
then owned by the trust and not the founder/trustee.
However, if a loan account was used to fund the
transfer of the asset then the loan account becomes
an asset in the founder/trustees estate which is not
protected from creditors.

2.

Succession planning
Another reason founders like to transfer assets into
trust is for succession planning. Once the asset forms
part of the trust, it will be owned by the trust itself and
the death of the founder, trustee or any of the capital
beneficiaries does not affect the ownership of the
asset. Only the trust deed itself will dictate current and
future ownership of the asset. It is however important
that the trust deed is specific about what should
happen to the asset in the event of the death of any of
the capital beneficiaries as well as what should occur
if any of the capital beneficiaries want to sell their
“share” of the asset. Not catering for these scenarios
could result in disputes years down the line.

If it is not the intention that ownership will stay with
the trust for a long time, then the trust option is
perhaps not the best as the effective rate for capital
gains tax (CGT) within the trust is much higher than it
is for individuals.
3.

Tax

3.1.

Pegging your estate for estate duty
One of the biggest advantages of holding a growth
asset in a trust is that you will peg your estate for
estate duty. A growth asset can either be donated or
sold to a trust:
• Donated: if donated the donor will immediately be
liable for donations tax at a rate of 20%
• Sold: if sold then a loan account is usually used to
fund the sale. The capital portion does not need to
be repaid immediately and can be bequeathed to the
trust in terms of the founders will. Section 7C of the
Income Tax Act requires that the interest portion of
annual repayment (at the market rate) must in fact
be serviced. If it is not then the said interest portion
(or reduced portion) not paid in the tax year will be
deemed as a donation by the seller and donations
tax will be levied in that year.
The growth asset sold to the trust will become an asset
owned by the trust and will therefore not be subject
to estate duty in the estate of the seller. The asset
however, created in the estate of the seller, will be the
loan account. Assuming the loan account is not settled
by the trust, on death of the seller the loan account will
be subject to estate duty. The benefit of this however
to the seller is that should he/she die many years later
and assuming the growth asset has substantially
increased in value, the amount liable for estate duty
will be the lesser amount of the loan account. This is
effectively known as pegging your estate for estate
duty by removing a growth asset from your estate and
selling it to a trust.

Nedgroup Collective Investments (RF) Proprietary Limited is the company
that is authorised in terms of the Collective Investment Schemes Control
Act to administer the Nedgroup Investments unit trust Portfolios. Unit
trusts are generally medium to long term investments. The value of your
investment may go down as well as up. Past performance is not necessarily
a guide to future performance. Nedgroup Investments does not guarantee
the performance of your investment and even if forecasts about the
expected future performance are included you will carry the investment
and market risk, which includes the possibility of losing capital. Unit trusts
are traded at ruling prices and can engage in borrowing and scrip lending.
Certain unit trust funds may be subject to currency fluctuations due to
its international exposure. Nedgroup Investments has the right to close
unit trust funds to new investors in order to manage it more efficiently.
For further information on the unit trust funds, including awards, fees and
charges, please visit our website www.nedgroupinvestments.com
A money market fund is not a bank deposit. The total return to the
investor is made up of interest received and any gain or loss made on any

3.2.

Conduit principle
As it stands any income or capital gain earned by the
trust can be transferred to the beneficiary - provided
the income or capital was distributed or vested in
the beneficiary in the same year. This is another tax
advantage of a trust, as beneficiaries’ income tax and
CGT rates are more favourable than that of a trust. The
conduit principle is currently being reviewed and there
is a suggestion that Treasury may tax the income/
capital gain within the trust before it is vested in the
beneficiary and then provide relief to the beneficiary.
Considering that the income tax rate of a trust has
increased to 45% and the effective CGT rate for trusts
is 36%, it is obvious why some trustees are concerned
regarding this proposal.

OPPORTUNITIES FOR TRUSTS
If a trust has no intention to distribute income earned or
any capital gains, then an endowment can be used to be tax
efficient. Considering that an endowment is taxed within the
individual policyholder fund an income tax rate of 30% and
an effective CGT rate of 12%, one can see why a trust with
only natural persons as beneficiaries are finding endowments
much more attractive.

A NOTE OF CAUTION: BEWARE OF UNWINDING TRUSTS
Whilst you can understand why opening up a trust is
becoming increasingly less popular from a tax perspective,
beware of simply unwinding a trust without considering
the tax consequences of doing so. Unwinding a trust will
trigger CGT on the disposal of the trust’s assets and result
in an increase in the value of the personal estates of the
beneficiaries - which in turn will increase their liability for
estate duty. It’s best to speak to your financial planner prior
to making such a decision.

particular instrument held. In most cases the return will merely have the
effect of increasing or decreasing the daily yield, but in an extreme case
it can have the effect of a capital loss. The Nedgroup Investments Money
Market Fund aims to maintain a constant price of 100 cents per unit. The
yield is calculated using an annualised seven day rolling average as at the
relevant dates provided for in the fund fact sheet. Excessive withdrawals
from the fund may place the fund under liquidity pressures and that in
such circumstances a process of ring-fencing of withdrawal instructions
and managed pay-outs over time may be followed. A schedule of fees and
charges and maximum commissions is available on request from Nedgroup
Investments.
This document is of a general nature and intended for information
purposes only. Whilst we have taken all reasonable steps to ensure that
the information in this document is accurate and current on an ongoing
basis, Nedgroup Investments shall accept no responsibility or liability for
any inaccuracies, errors or omissions relating to the information and topics
covered in this document.

Nedgroup Investments MultiFunds Plc / Nedgroup Investments Funds PLC
(the Funds) are authorised and regulated in Ireland by the Central Bank of
Ireland. The Funds are authorised as a UCITS pursuant to the European
Communities (Undertakings for Collective Investment in Transferable
Securities) Regulations 2011 (S.I. No. 352 of 2011) as amended from timeto-time. This document is not intended for distribution to any person or
entity who is a citizen or resident of any country or other jurisdiction where
such distribution, publication or use would be contrary to law or regulation.
Nedgroup Investment (IOM) Limited (reg no 57917C), the Investment
Manager and Distributor of the Funds, is licensed by the Isle of Man
Financial Services Authority. The Prospectus of the Funds, the Supplement
of its Sub-Funds and the KIIDS are available from the Investment Manager
and the Distributor or from its website www.nedgroupinvestments.com

